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FEDERAL SUPREMACY AND SOVEREIGN IMMUNITY

IN ENVIRONMENTAL LAW:

WHAT'S LEFT AND HOW TO FIX IT

by CAPTAIN JOHN M. FOMOUS

ABSTRACT: The thesis examines the general principles of

federal supremacy and sovereign immunity and how they

apply to environmental statutes, each of which has a

different waiver of sovereign immunity. The waivers

raise fundamental questions concerning the federal--state

relationship. The thesis presents a recommendation to

* enact one consistent waiver for all agencies to follow.



TABLE OF CONTENTS

I. INTRODUCTION 1

A. STRUCTURE OF ENVIRONMENTAL STATUTES 2

B. GENERAL PRINCIPLES 3

1. Federal Supremacy 3

2. Sovereign Immunity 4

II. ENVIRONMENTAL WAIVERS OF SOVEREIGN IMMUNITY 10

PRIOR TO 1977

A. CLEAN AIR ACT 11

B. FEDERAL WATER POLLUTION CONTROL ACT 14

C. NOISE CONTROL ACT 15

D. SAFE DRINKING WATER ACT 16

E. COASTAL ZONE MANAGEMENT ACT 18

F. SOLID WASTE DISPOSAL ACT 19

III. CHANGES IN ENVIRONMENTAL WAIVERS OF SOVEREIGN 20

IMMUNITY

A. HANCOCK v. TRAIN 20

B. EPA v. CALIFORNIA 24

IV. CONGRESSIONAL RESPONSE 25

A. AMENDMENTS TO PRE-HANCOCK STATUTES 25

1. Resource Conservation and Recovery Act 26

2. Clean Air Act 27

3. Safe Drinking Water Act 29

4. Federal Water Pollution Control Act 30

5. Other Statutes 30

B. NEW POST-HANCOCK STATUTES 31

1. Toxic Substance Control Act 31



2. Uranium Mill Tailings Radiation 32

Control Act

3. Powerplant and Industrial Fuel Use Act 32

4. Comprehensive Environmental Response, 33

Compensation, and Liability Act

C. COMPARISON OF WAIVERS 35

V. POST-HANCOCK SOVEREIGN IMMUNITY ISSUES 36

A. PENALTIES 37

B. THE MEANING OF REQUIREMENTS 42

C. DECLARATORY RELIEF 46

D. CITIZEN ACCESS TO COURT 48

1. Citizen Suits 48
2. Judicial Review 52

VI. FEDERALLY ENFORCED COMPLIANCE 53

A. EXECUTIVE ORDERS 53

B. EPA FEDERAL FACILITY COMPLIANCE PROGRAM 56

VII. ANALYSIS 57

VIII.CONCLUSION 60

A. FEDERAL VIEW OF IMMUNITY 60

B. RECOMMENDATIONS 62

ENDNOTES



I. INTRODUCTION

Technology, owned and operated by individuals,

corporations, cities, states, and the United States,

creates nationwide pollution. The National Environmental

Policy Act (NEPA) of 1969' signalled the beginning of a

national environmental awareness, understanding that ever

increasing pollution of air, water, and other natural

resources had to be controlled. Congress designed the

Act to, inter alia, "declare a national policy which will

encourage ... harmony between man and his environment; to

... prevent or eliminate damage to the environment.... ",2

The birth of environmental law in the 1970's forced

a new examination of the federal--state relationship.

* Besides creating national environmental laws to abate

pollution by the states, the United States also faced the

responsibility to abate pollution by its own facilities.

The nation owns approximately 740 million acres of land

in fee, about one-third of the nation's land area. 3 On

this land and other properties, the "Federal government

owns or operates over 20,000 facilities, ranging from ...

military establishments ... to ... fish hatcheries .... ".4

Sovereignty, the federal government's "power to do

anything within the state without accountability," 5 came

under scrutiny with regards to federal facility

pollution. At the federal level, the concept separates

into two subject areas, federal supremacy and sovereign

immunity. American courts have long upheld notions of

supremacy--"the power to do anything"--and sovereign

immunity--"without accountability". Would environmentale1



issues force a fundamental change in the federal--state

relationship?

This paper examines the general principles of

federal supremacy and sovereign immunity and how they

apply to environmental statutes. The many different

environmental statutes, each with a somewhat different

waiver of sovereign immunity, raise several fundamental

questions concerning the federal--state relationship.

The paper evaluates the waivers, examines caselaw

involving the waivers, and presents recommendations for

one consistent waiver for all to follow.

A. STRUCTURE OF ENVIRONMENTAL STATUTES

* Many federal environmental statutes have a common

structure. Generally, the statutes:

(1) set minimum national standards,

(2) encourage the states to set their own, more

stringent standards, and

(3) authorize the states to enforce the standards,

both state and federal. 6

Lawmakers recognized national standards must be

"keyed primarily to an important principle of public

policy: The States shall lead the national effort to

prevent, control, and abate ... pollution."7 Because of

the relationship, environmental statutes have changed the

federal--state balance with respect to federal supremacy

* 2



and sovereign immunity. Can states hold federal

facilities accountable for federal pollution?

B. GENERAL PRINCIPLES

1. Federal Supremacy

The United States Constitution decrees that federal

laws enacted pursuant to the Constitution "shall be the

supreme Law of the Land; and the Judges in every State

shall be bound thereby, any Thing in the Constitution or

Laws of any State to the Contrary notwithstanding."18

The landmark decision of M'Culloch v. Maryland upheld the

notion of supremacy. 9

In M'Culloch, Maryland tried to tax bank notes

issued within the state by banks not chartered by the

state, i.e., the Bank of the United States. When the

national bank cashier, Mr. James William M'Culloch,

failed to pay the tax, the state sued for the tax and for

penalties 1o

Chief Justice John Marshall, holding against

Maryland, firmly established the federal government's

power over the states. Justice Marshall wrote the

federal government must be free from incompatible state

power which opposes or tries to limit federal power.

Whenever a conflict between the two occurs, the United

States Constitution makes federal law supreme. A grant

of power from the people, not from the states, created

the federal government.x1
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2. Sovereign Immunity

The doctrine of sovereign immunity "has always been

treated as an established doctrine." 1 2  It evolved from

the English idea that the "King could do no wrong."

This, however, misstates the reason for the rule.

Immunity protects the king when he commits a wrong. If

he commits no wrong, the doctrine is unnecessary.

As early as 1821, the United States Supreme Court in

Cohens v. VirQinia, casually observed "[t]he universally

received opinion is, that no suit can be commenced or

prosecuted against the United States .... "1, 3 In American

jurisprudence, the rule of sovereign immunity allows

suits against the United States only if the United

States, through Congress, voluntarily and expressly

waives its immunity. 14

Most cases citing the doctrine of sovereign immunity

explain neither the doctrine nor its existence. Courts

usually state and accept the doctrine, then continue with

their opinions. For example, a 1921 federal court

decision found that the "principle of the immunity of a

sovereign state from suit without its express consent is

too deeply imbedded in our law to be uprooted by judicial

decision.'I15

The concept of federal supremacy remains strong. As

long as federal laws reasonably relate to powers

enumerated in the Constitution, inconsistent state laws

will fall. The M'Culloch rule remains healthy.xG

However, the doctrine of sovereign immunity, criticized

4



as unjust and unfair, has lost some vigor as Congress

waived immunity in ever increasing amounts.

The loss of sovereign immunity began as early as

1855 when Congress created the Court of Claims.X7 The

statute created a court to "hear and determine all claims

founded upon any law of Congress, or upon any regulation

of an executive department, or upon any contract ... with

the government of the United States."' 8 Prior to the

legislation, a person with a cause of action against the

United States could get relief only through a private

bill sponsored by a member of Congress.x9

Then, in 1882, the United States Supreme Court

created a judicial exception to the sovereign immunity

rule. In United States v. Lee 2 0 , the heirs of General

Robert E. Lee sued federal custodians for improperly

seizing the Lee family's Arlington estate during the

Civil War. The court criticized the concept of sovereign

immunity: "As no person in this government exercises

supreme executive power, or performs the public duties of

a sovereign, it is difficult to see what foundation of

principle the exemption from liability to suit rests."''=

While kings and queens might require immunity, the court

felt a government of the people did not need such

monarchial power.

However, the court did not strike down the deeply

ingrained principle. It reaffirmed that the sovereign

could not be sued, but found that sovereign immunity did

not apply to the federal custodians. In a hotly

contested 5-4 decision, the court ruled that the land
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custodians took the Lee estate without the lawful

authority of the United States, i.e., ultra vires. 2 2 The

United States, faced with returning the then 20 year old

Arlington National Cemetery to the Lee family, paid

$150,000 for the land. 2 3

Congress, aware of the Lee decision, passed the

Tucker Act five years later, in 1887.24 The Act replaced

the 1855 statute which created the Court of Claims. It

still provided the same waivers of immunity for contract

cases, but specifically excepted tort cases from the

court's jurisdiction. Additionally, courts did not

receive "jurisdiction to hear and determine claims

growing out of the late civil war ... and determine other

claims, which have heretofore been rejected.... ,,25 .

* The sovereign immunity issue remained relatively

stable until Congress added tort cases to the waiver

list. The Federal Tort Claims Act (FTCA), passed in

1946, waived immunity for some tort claims against the

United States which arise under state law. 2 6

Just after passage of the FTCA, the Supreme Court

delivered another key decision on the issue of sovereign

immunity, Larson v. Domestic and Foreign Commerce

Corporation . 2 7 In 1947, the plaintiff Domestic and

Foreign Commerce Corporation purchased excess coal from

the War Assets Administration, an agency of the United

States. Sometime after the sale, the Administrator of

the War Assets Administration refused to make delivery,

and instead, sold the coal to another buyer. Plaintiff

*6



sued to stop the Administrator from delivering the coal

to the other buyer. 2 8

The court, deciding the suit was actually against

the United States, addressed whether or not sovereign

immunity barred the suit. The court divided the

sovereign immunity issue into two different areas--suits

for money damages and suits for specific relief. 2 9

The court clearly did not like using sovereign

immunity to preclude damage suits against the United

States. It criticized, but did not overrule, sovereign

immunity as applied to suits for damages. The court

called the use of immunity to bar suits for damages "an

archaic hangover not consonant with modern morality and

should therefore be limited whenever possible." 3 0

Conversely, the decision strongly defended the

doctrine of sovereign immunity in suits for specific

relief. The Supreme Court, not concerned with the United

States paying damages, did not want lower courts

exerciseing "compulsive powers to restrain the Government

from acting, or to compel it to act."'31 However, the

court did find two exceptions waiving immunity in suits

for specific relief.

First, the court upheld the ultra vires exception of

Lee. If a government agent acted without authority, the

"actions are ultra vires his authority and therefore may

be made the object of specific relief." 3 2 Second,

unconstitutional actions taken by a government agent

could also be corrected by a suit for specific relief. 3 3
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While articulating these two exceptions, the court found

that neither exception applied to the Administrator since

he acted properly.

But the Larson court also shaped a possible

exception to the two waiver exceptions it created. In a

footnote, the court wrote that immunity may still exist

when a government agent acts unconstitutionally or ultra

vires "if the relief requested cannot be granted merely

by ordering the cessation of the conduct complained of

but will require affirmative action by the sovereign or

the disposition of unquestionably sovereign property."' 3 4

Thus, the decision did leave room for government reliance

on sovereign immunity.

While the two judicially created waivers of

sovereign immunity applied to some cases for specific

relief, congressional waivers involved only causes of

action seeking damages against the United States. That

is, the Tucker Act and the FTCA waived sovereign immunity

to money damages in contract and tort cases.

In 1966, Congress enacted the far reaching

Administrative Procedures Act (APA). 3 5  Recognizing the

diminishing doctrine of sovereign immunity, Congress

enacted Section 702 of the APA to handle suits for

specific relief. "A person suffering legal wrong because

of agency action, or adversely affected or aggrieved by

agency action within the meaning of a relevant statute,

is entitled to judicial review thereof."13 6  Subsequent

court decisions split on whether or not the section

waived sovereign immunity. 3 7
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Ten years later, Congress tightened the language of

Section 702 so it clearly waived immunity. Congress

specifically directed that in a suit for specific relief

and involving no monetary damages, an action "shall not

be dismissed nor relief therein be denied on the grounds

that it is against the United States .... "38 The APA

withdrew sovereign immunity in most non-monetary cases.

However, the amendment did not totally abrogate sovereign

immunity. Specific statutes limiting immunity waivers

can still overcome the Section 702 general waiver. 3 9

While only Congress can waive sovereign immunity,

courts actually decide the issue by interpreting

Congress's statutory intent. 4 0 In situations like FTCA

lawsuits, the issue has been settled for the most part. 4'

Other situations, not as clear, rely on judicial

construction of the waivers.

Courts construe waivers "with that conservatism

which is appropriate in the case of a waiver of sovereign

immunity."t 4 2 Waivers "cannot be implied but must be

unequivocally expressed.'43 Generally, courts:

(1) strictly interpret statutory waivers in favor of

the United States,

(2) consider the explicit waiver language,

(3) do not construe a waiver by implication or

ambiguity, and
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0
(4) do not be enlarge the waiver beyond what the

statutory language requires. 4 4

II. ENVIRONMENTAL WAIVERS OF SOVEREIGN IMMUNITY PRIOR TO

1977

A. MCCARRAN AMENDMENT

One of the first congressional waivers of sovereign

immunity dealing with environmental matters occurred well

before the NEPA and the environmental awareness of the

1970's. In 1952, Nevada Senator Pat McCarran sponsored a

bill which allowed some suits involving water rights

against the United States. 4 5

The statute, known as the McCarran Amendment, allows
plaintiffs to join the "United States as a defendant in

any suit (1) for the adjudication of rights to the use of

water ... , or (2) for the administration of such rights,

where it appears that the United States is the owner of

or is in the process of acquiring water rights .... "

Also, "the United States ... shall be deemed to have

waived any right to plead that ... the United States is

not amenable [to suit] by reason of its sovereignty.... ", 46

Senator McCarran urged passage of his amendment

because of the complicated water rights situation in the

West. Sovereign immunity could "materially interfere

with the lawful and equitable use of water ... by other

water users .... " 47 The legislator wanted to correct "the

evils growing out of such immunity."148

0 10



The United States Supreme Court, maintaining a

conservative posture, strictly interpreted the waiver in

a 1963 case, Dugan v. Rank. 4 9  Several plaintiffs,

claiming water rights, sued to enjoin the United States,

federal officials, and local irrigation districts from

storing and diverting water for a reclamation project.

But, the suit did not affect all water rights holders. 5 0

The Dugan court conservatively applied the doctrine

of sovereign immunity by strictly interpreting the

waiver's statutory language. Relying on legislative

history, the court limited the McCarran waiver to suits

involving a "general adjudication of 'all of the rights

of various owners on a given stream.... '"5 3- Without all

claimants as parties to the suit, the suit would only

determine the priority of rights between the plaintiffs

and the United States. This was not the "general

adjudication" contemplated by the waiver.

In the claim against federal officials, the court

found that they acted with authority. Therefore, the

ultra vires exception did not apply. 5 2 Citing Larson,

the court implied that even if federal officials had

acted ultra vires, immunity might still be appropriate if

a suit could stop the government "in its tracks." 5 3

B. CLEAN AIR ACT (CAA)

The original Clean Air Act (CAA), as enacted in

1955, contained no waiver of sovereign immunity.5 4 The

bill encouraged federal--state cooperation and

authorized the Surgeon General to study air pollution.

* 11



Congress wanted to "preserve and protect the primary

responsibilities and rights of the State and local

governments in controlling air pollution." 5 5 The theme

of primary state responsibility would play an important

role in the development of sovereign immunity waivers.

A 1963 revision of the CAA required federal

polluters to cooperate with state air pollution agencies,

but did not waive any sovereign immunity. 5 6 The Act also

required federal agencies to obtain federal permits which

could be revoked if pollution endangered human health and

welfare. 5 7 However, the statute somewhat diluted the

goal of federal--state cooperation by requiring federal

agency compliance only "to the extent practicable and

consistent with the interests of the United States and

within ... appropriations .... 5 8

Still, states did not respond to their

"responsibilities and rights ... in controlling air

pollution" as created by the CAA.59 Another federal

statutory attempt, this time in 1967, also failed to

persuade states to control air pollution.6 0

So, in 1970, Congress responded by adopting a new

approach for the states and the nation.6x A review of

"achievements to date ... make it abundantly clear that

the strategies ... have been inadequate.... "62 The

legislators even blasted other federal agencies: "Instead

of exercising leadership in controlling or eliminating

air pollution, the Federal Government has tended to be

slow in this respect. The ... [1970 amendments] ... are

designed to reverse this tendency."16 3

12



The amendments, for the first time, required states

to attain specific air quality standards. The CAA

Amendments of 1970 required the Environmental Protection

Agency (EPA) Administrator to establish national ambient

air quality standards (NAAQS) for air pollutants "which,

in his judgment, cause or contribute to air pollution

which may reasonably be anticipated to endanger public

health or welfare.... ,,64 Once the EPA set the NAAQS,

each state had nine months to submit to the EPA a plan

"which provides for implementation, maintenance, and

enforcement of such ... standard...., 6 s

Besides mandating state air pollution abatement
plans, Congress passed the first major environmental

waiver of sovereign immunity. The CAA Amendments of 1970

required federal agencies to "comply with Federal, State,

interstate, and local requirements respecting control and

abatement of air pollution to the same extent that any

person is subject to such requirements."16 6 After the

waiver became law, "there is no longer any question

whether federal installations must comply with ... air

pollution control ... measures. The only question has

become how their compliance is to be enforced."' 6 7

While the CAA Amendments of 1970 weakened sovereign

immunity, they reinforced the doctrine of federal

supremacy by setting strict federal requirements for
state air pollution abatement schemes. If the EPA

decided a state's plan did not meet the federal standard,
the EPA could impose its own standard on the state. 6 8

13



The CAA also allowed states to enact standards more

stringent than federal law if the state desired.69

Congress also retained some federal control over

federal facility pollution by allowing the President "to

exempt any emission source of ... the executive branch

from compliance with such a requirement if he determines

it to be in the paramount interest of the United

States." 7 0  The provision, in addition, allowed exemption

of "weaponry, equipment, aircraft, vehicles, or other

classes ... of property which are owned or operated ny

the Armed Forces of the United States ... and which are

uniquely military in nature." 7 1 -

A federal agency running short of funds in its

* normal budgetary process could not be exempted from

compliance due to lack of funds. The President must

specifically request an appropriation and the Congress

must reject it before an exemption can be granted for

lack of funds. Additionally, the exemption cannot exceed

one year unless the President makes a new determination

the exemption is warranted. 7 2  The President has used the

provision only once. 7 3

C. FEDERAL WATER POLLUTION CONTROL ACT (FWPCA)

The Federal Water Pollution Control Act (FWPCA),

enacted in 1948, used a pattern similar to the first

Clean Air Act. 7 4 The initial act encouraged cooperation

among the states and the federal government to control

air pollution, but made no mandatory provisions for

federal facilities .7

* 14



Two years after the landmark 1970 Clean Air waiver

of sovereign immunity, Congress realized the "national

effort to abate and control water pollution has been

inadequate in every respect." 7 6 Moreover, the lawmakers'

attitude toward other federal agencies had not improved.

Congress found that "many incidents of flagrant

violations of air and water pollution requirements by

federal facilities and activities."17

Because of FWPCA deficiencies similar to those found
earlier in the CAA scheme, legislators amended the FWPCA,

including a new waiver of sovereign immunity virtually

identical to the 1970 Clean Air waiver.7B The waiver

made federal facilities subject to federal, state, and

local requirements. It required "federal facilities [to]

meet all control requirements as if they were private

citizens."19 Additionally, federal facilities were

liable to the states for payment of service charges. 8 0

Again, Congress invoked the doctrine of federal

supremacy. The amendments required states to submit

water pollution abatement schemes to the EPA for

approval. Upon approval, the EPA allowed a state to

enforce its plan. 8 L The amendments also contained a

presidential exemption provision virtually identical to

the CAA amendments of 1970.82

D. NOISE CONTROL ACT (NCA)

"[G]rowing public awareness over the quality of the
environment, ... spotlighted another problem untouched by

* 15



Federal regulation. Noise--unwanted sound...."8 In

response, legislators passed the Noise Control Act (NCA)

of 1972.84 As with other environmental statutes,

Congress realized that "while primary responsibility for

control ... rests with the State and local governments,

Federal action is essential to deal with ... sources ...

which require national uniformity of treatment."18 5

To this end, the NCA waived sovereign immunity using

language virtually identical to the 1970 CAA and the 1972

FWPCA. 8 6 The section required federal facilities to

"comply with Federal, State, interstate, and local

requirements respecting control and abatement of

environmental noise to the same extent that any person is

subject to such requirements. "8 7  However, while

requiring federal compliance with state standards, the

act did not require states to enact their own plans.

Again, Congress allowed the President to exempt

federal noisemakers from statutory requirements. An

exemption must be based on the "paramount interest of the

United States," and cannot be granted "due to a lack of

appropriations."e88 The statute did not contain specific

language for exemption of military equipment. 8 9

E. SAFE DRINKING WATER ACT (SDWA)

Another congressional target, drinking water,

received attention in 1974.90 However, this time

lawmakers slightly relaxed the waiver of sovereign

immunity for federal facility compliance. 9'

* 16



The Safe Drinking Water Act (SDWA) waiver required

each federal agency with jurisdiction over public water

systems to "comply with all national primary drinking

water regulations ... and ... any applicable underground

injection control program." 9 2 Legislators wanted the

waiver "to constitute express consent to be sued, which

thus waives the traditional sovereign immunity principle

and defense." 9 3

On its face, the waiver language separated public

water systems from underground injection programs. Yet,

the legislative history does not make the distinction. 9 4

Legislators wanted public water systems and underground

injection wells treated "the same as any other ... system

or ... well ... and [subject to the] ... same

procedures.1'95

The Act required federal agencies with jurisdiction

over public water systems to follow only national

drinking water regulations. 9 6 Yet, agencies involved in

underground injection programs were required to comply

with applicable state programs approved by the EPA. 9 7

While waiving some immunity, Congress again

reinforced the federal government's supremacy over the

states. Consistent with other environmental statutes,

the states remained the primary enforcer to protect

public water systems. But, the EPA could enforce federal

standards until it approved state control and enforcement

plans, which had to be equal to or more stringent than

federal rules.98

* 17



0
The EPA could exempt compliance from the federal

waiver of sovereign immunity. It could be granted "upon

request of the Secretary of Defense and upon a

determination by the President that the requested

[exemption] is necessary in the interest of national

security.1199

F. COASTAL ZONE MANAGEMENT ACT (CZMA)

Congress went beyond legislating individual sources

of pollution and moved to preserve ecosystems with the

Coastal Zone Management Act (CZMA) of 1972.100 The Act,

designed to preserve, protect, and develop the country's

coastal zones, followed the now common scheme of using

states to implement federal goals.

In order to qualify for federal money to plan and

execute controlled coastal use programs, Congress

requires the states to submit a coastal management plan

to the federal government. As with most environmental

statutes, the CZMA gave final program approval authority

to the federal government. If the federal government

disapproves the state plan, the state does not receive

any federal funds. 10 '

The Senate wanted to waive substantial sovereign

immunity regarding the use of coastal resources by

requiring "all Federal agencies ... to administer their

programs consistent with approved State management

programs except in cases of overriding national interest

as determined by the President."'• 0 2 The final version of

the CZMA, however, only requires federal agencies to make

0 18



a good effort at complying with federally approved state

programs. "Each Federal agency ... shall conduct ...

activities in a manner which is, to the maximum extent

practicable, consistent with approved state management

programs. "1o3

While sovereign immunity to CZMA issues remained

intact, lawmakers decided that "nothing in this chapter

shall in any way affect any requirement (1) established

by the Federal Water Pollution Control Act ... or the

Clean Air Act ... or (2) established by the Federal ...

or any state or local government pursuant to such

acts." 1' 0 4  In essence, sovereign immunity remained so

long as federal activity did not involve either the CAA

or the FWPCA.

G. SOLID WASTE DISPOSAL ACT (SWDA)

One other early environmental statute, the Solid

Waste Disposal Act (SWDA), merits comment. In 1965,

Congress provided states with money to survey waste

disposal practices and plans.X0 5 Crafted primarily for

research and development, the Act urged cooperation among

the states to manage solid waste disposal. It did not

address federal agency requirements or any waiver of

sovereign immunity.

A 1970 amendment refocused the Act toward recovery

of energy and materials.xo6 The statute tasked the

federal government to issue waste management guidelines.

The federal guidelines, advisory to the states, were

* 19



mandatory on federal agencies.° 0 7 But, Congress did not

waive immunity to the states.

III. CHANGES IN ENVIRONMENTAL WAIVERS OF SOVEREIGN
IMMUNITY

The differences among the branches of the federal

government and the states, seen through congressional

intent, court decisions, and agency actions, led to an

upheaval of the sovereign immunity doctrine. The United

States Supreme Court, in two companion cases, suggested

that Congress use more explicit waiver language if it

desired to waive sovereign immunity. The two cases did

result in more extensive statutory waivers of sovereign

immunity.

A. HANCOCK v. TRAIN

Kentucky's clean air implementation plan, approved
by the EPA, required all persons who "... use, operate,

or maintain an air contaminant source ... resulting in

the presence of air contaminants ... " to obtain a permit

from the state.3o8 Section 118 of the 1970 Clean Air

Amendments mandated that federal facilities "shall comply
with ... State ... requirements respecting control and

abatement of air pollution to the same extent that any

person is subject to such requirements."'O 9

The court answered the following sovereign immunity

question in Hancock v. Train1 1 O: Did the Clean Air Act

waiver of sovereign immunity require federal agencies to

obtain state permits?

* 20



Once the EPA approved Kentucky's clean air plan, the

state wanted local federal facilities, including military

installations, to comply with the state's permit require-

ments. The federal facilities refused to apply for state

permits. Each facility, however, provided or offered to

provide the information needed to apply for a permit."'1

In discussions with Kentucky, the EPA admitted that

federal facilities must meet state deadlines for air

quality standards. But EPA adamantly disagreed that

federal facilities must follow state permit

requirements.- 1 2  In response, Kentucky filed suit to

force federal facilities to secure state permits.'x3

The district court reviewed the immunity waiver's

legislative history and found that Congress "contemplated

a self imposed policy of federal compliance with all

applicable standards, but at no time contemplated

subjecting Federal facilities to State procedures.""xx 4

Because of the court's concern about litigation that

interfered "with basic functions of national defense and

... congressionally authorized activities," it granted

the United States's motion for summary judgement and

dismissed Kentucky's complaint.xx5

The Sixth Circuit Court of Appeals agreed."x6

Kentucky argued it could not meet CAA standards without

using state permits even if federal facilities complied

with state emissions standards. However, the court did

not "believe the congressional scheme ... included
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subjection of federal agencies to state or local permit

requirements. "117

The court distinguished between substantive and

procedural requirements. It found that the legislative

history discussing "emission standards" referred only to

substantive requirements. The Sixth Circuit found an

"absence of a clear congressional purpose", and hence,

found no waiver of immunity regarding state procedures

such as permits.11B

Meanwhile, in Alabama v. Seeber 9x9, the Fifth

Circuit Court of Appeals, on facts similar to those in

Hancock, found that federal facilities must abide by

state permit requirements. It examined the statutory

phrase, "requirements respecting control and abatement of

air pollution to the same extent as any person ... ,11X2o

within the overall scheme of the CAA. Chiding the Sixth

Circuit for its "strained reading of the Act's

legislative history in Hancock"'X2 1 , the Fifth Circuit

held that "federal facilities are to be treated equally

with private facilities ... " in all respects.L 2 2

The United States Supreme Court, substituting new

EPA Administrator Russell Train as respondent, settled

the conflict in Hancock v. Train.x 2 3 The court's

analysis combined a conservative approach to the doctrine

of sovereign immunity with an exhaustive study of

legislative history. The Supreme Court concluded that

the Clean Air Act did not waive sovereign immunity with

regards to state permits.
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The analysis began with M'Culloch v. Maryland3 2 4 and

the Constitution's supremacy over state law. The court

recognized that Congress, by waiving sovereign immunity,

can allow a state to enforce its law against the federal

government. But, because "of the fundamental importance

of the principles shielding federal installations ...

from regulation by the States, ... [waiver] ... is found

only when and to the extent there is 'a clear

congressional mandate,' [and a] "specific congressional

action' that makes ... [the waiver] ... 'clear and

unambiguous. '"12s

To determine whether the CAA contained such a clear

and unambiguous waiver, the court looked first to the

statutory language. It found that Section 118 did not

say that federal facilities "shall comply with all ...

state ... requirements...," 1 2 6 but neither did it clearly

identify which requirements apply to federal agencies.

Besides, the statute did not require states to implement

a permit system.

Based on its reading of the legislative history, the

court decided that Congress meant to divide state

statutes into two parts.' 2 7 The court termed emission

standards and compliance schedules as "those requirements

which ... work the actual reduction of air pollution

discharge...''x28 , i.e., substantive requirements. On the

other hand, it characterized administrative and

enforcement methods as "those provisions by which the

States ... enforce ... standards...-'' 2 9 , i.e., procedural

matters.
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The court concluded that Congress did not waive

sovereign immunity to state procedural matters.X 3 0 The

court narrowly viewed "requirements", asserting "that

Congress intended to treat emission standards and

compliance schedules ... differently from administrative

and enforcement methods .... "131 Therefore, the waiver of

immunity required federal facilities to comply only with

state requirements affecting "the actual reduction of air

pollutant discharge." The court, unable to find the

clear language to bind the United States, laid the matter

at Congress's door. "Should ... [waiver] ...

nevertheless be the desire of Congress, it need only

amend the act to make its intention manifest."'- 3 2

B. ENVIRONMENTAL PROTECTION AGENCY v. CALIFORNIA

The same issue as in Hancock, whether state permit

requirements apply to federal facilities, arose in

Environmental Protection AQency v. California' 3 3 . The

case applied the 1972 FWPCA Amendments' waiver of

sovereign immunity. The FWPCA Amendments contained

almost the exact language of the 1970 Clean Air waiver.

It provided that federal facilities "shall comply with

... State ... requirements respecting control and abate-

ment of pollution to.the same extent that any person is

subject to such requirements, including the payment of

reasonable service charges."'' 3 4

Decided the same day as Hancock, the California

case used "the same fundamental principles applied ... in

Hancock.... ''-35 Maintaining a strict attitude toward

waiver, the court held Congress waived sovereign immunity
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with regard to substantive requirements but did not waive

it for procedural requirements. Again, the court invited

Congress to clarify its intent if it disagreed with the

court's interpretation.136

IV. CONGRESSIONAL RESPONSE

Congress accepted the Supreme Court's invitation,

and moved almost immediately to overrule the Supreme

Court's decision. The Senate considered a Clean Air

amendment which would have reversed Hancock even before

the Supreme Court made its decision. 1 3 7 A major

amendment to the Solid Waste Disposal Act, called the

Resource Conservation and Recovery Act (RCRA), made the

first legislative assault on Hancock within four months

of the decision.' 3 8

A. AMENDMENTS TO PRE-HANCOCK STATUTES

After Hancock, four major environmental statutes--

amendments to Solid Waste Disposal, Clean Air, Federal

Water Protection, and Safe Drinking Water Acts--quickly

incorporated a new, broader waiver of sovereign immunity.

Legislative histories made clear Congress's

dissatisfaction with the high court's rulings in Hancock

and California. Each amendment waiving immunity now uses

similar operative language. For example, federal

facilities and activities:

"shall be subject to and comply with, all

Federal, State, interstate, and local require-

ments, administrative authority, and process
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and sanctions respecting the control and abate-

ment of ... [insert type of pollution involved]

... in the same manner, and to the same extent

as any nongovernmental entity.... The

preceding sentence shall apply (A) to any

requirement whether substantive or procedural

, (B) to the exercise of any Federal,

State, or local administrative authority, and

(C) to any process or sanction.... '139

1. Resource Conservation and Recovery Act(RCRA)

As the magnitude of environmental problems
increased, legislators realized the need to control and

regulate waste. "[W]hile the collection and disposal of
solid wastes should continue to be primarily a function

of State ... agencies, the problems ... have become

national ... and necessitate Federal action."' 4 o To meet
the need, Congress amended the SWDA with the Resource

Conservation and Recovery Act (RCRA).1 4 m

The statute assigned the EPA to set standards for
generators and transporters of hazardous waste as well as

for owners and operators of hazardous waste

facilities.- 4 2 Maintaining federal supremacy, the
statute also required states to develop plans to

implement the federal standards. The EPA has the

authority to approve or disapprove each state's plan.x43

RCRA's legislative history reflects the controversy

involving federal compliance with state environmental
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standards. Addressing the overall responsibilities of

the federal government, the House report noted "[t]here

still remained ambiguities as to what such

responsibilities are and who should take action against

federal facilities that are irresponsible.'"X4 4

Congress, in the final version of the amendment, did

not subject federal facilities to civil penalties

enforced by the states.- 4 5 The House wanted to retain

sovereign immunity over federal facilities.X4 6 The

Senate wanted to give up some immunity but did not want

to waive immunity to penalties. The Senate prevailed. 1 4 7

RCRA waived some sovereign immunity when it made

federal facilities subject to "all Federal, State, inter-

state, and local requirements, both substantive and

procedural (including ... provisions for injunctive

relief and such sanctions as may be imposed by a court to

enforce such relief) .... 'x 4 8 The statute also retained

the presidential exemption provision "if he determines it

to be in the paramount interest of the United States."11 4 9

2. Clean Air Act (CAA)

Still not satisfied with the pace of federal

compliance with environmental standards, Congress

significantly amended the CAA in 1977.150 Among other

significant amendments, the Senate wanted to "remove all

legal barriers to full federal compliance."''±s
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The Senate committee, disagreeing with Hancock, had

intended the 1970 amendments to waive the "historic

defense of sovereign immunity.... "1-52 Since the 1970

amendment did not work as planned, the Senate committee

made clear it intended the 1977 amendment "to overturn

the Hancock case and to express, with sufficient clarity,

the committee's desire to subject federal facilities to

all Federal, State, and local requirements--procedural,

substantive, or otherwise--process, and sanctions."1x5 3

The Senate wanted the 1977 amendment to:

"resolve any question about the sanctions to

which noncomplying Federal agencies ... may be

subject. The applicable sanctions are to be

the same for Federal facilities ... as for

privately owned pollution sources .... This

means that Federal facilities and agencies may

be subject to injunctive relief (and criminal

or civil contempt citations to enforce any such

injunction), to civil or criminal penalties,

and to delayed compliance penalties.''X5 4

The House report, not as eloquent as the Senate's,

reached the same conclusion. The new legislation would
require federal facilities to "comply with 'procedural'

as well as "substantive' ... " state requirements and

would "authorize enforcement against such facilities by

the same means, process, sanction, and jurisdiction as

for any non-Federal source." 1x5 5
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The final version of the 1977 CAA waiver applies "to

any requirement whether substantive or procedural ...

and ... to any process and sanction, whether enforced in

Federal, State, or local courts or in any other

manner."' 5 6 The statute retained the presidential

exemption.X 5 7  The CAA waiver language would prove to

waive more immunity than other amended waivers.

3. Safe Drinking Water Act (SDWA)

Congress next expanded the sovereign immunity waiver

of the Safe Drinking Water Act so it could "avoid the

pitfall encountered" in the Hancock decision.x'a

The new amendment made clear that federal facilities

* must abide by all procedural and substantive requirements

of state drinking water laws. The statute also removed

the distinction between a public water system and

underground injection wells.'5 9 The waiver made federal

facilities "subject to, and comply with, all Federal,

State, and local requirements, administrative

authorities, and process and sanctions respecting the

provision of safe drinking water and ... any underground

injection program in the same manner, and to the same

extent, as any nongovernmental entity."1x65

The amendment manifested congressional intention

"that federally owned or operated facilities comply with

all Federal, State, and local requirements .... [T]he

committee explicitly waives the applicability of the

doctrine of sovereign immunity.... "'.61 In dicta, one
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federal district court held the SDWA waiver is as

extensive as the CAA waiver. 3 6 2

4. Federal Water Pollution Control Act (FWPCA)

While the House of Representatives did not want to

change the FWPCA waiver, the Senate wanted to force

federal facility compliance with both procedural and

substantive requirements of state water pollution laws.

The Senate, taking a slap at its executive and judicial

counterparts, indicated "unequivocally that all Federal

facilities and activities are subject to all of the

provisions of State and local pollution laws. Though

this was the intent of Congress in ... the 1972..

amendments, the Supreme Court, encouraged by Federal

agencies, has misconstrued the original intent."'X63

The Senate's discussion of the immunity issue quoted

above occurred before passage of the 1977 CAA amendments.

The final FWPCA conference report, compiled after the

Clean Air Amendments became law, did not explain the

final version of the waiver amendment, except to say that

it "is essentially the same as the Senate amendment

revised to conform with a comparable provision in the

Clean Air Act."'-64 However, later court decisions would

find differences between the two.'65

5. Other Statutes

Environmental sovereign immunity waivers in two

other statutes enacted before Hancock, the Noise Control

Act-'6 6 and the Coastal Zone Management Act'67 , remained
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unmodified. Congress did amend the NCA in 1978 with a

new-image name, the Quiet Communities Act. 1 s5 However,

its original pre-Hancock waiver did not change. Nor has

Congress amended the CZMA and its unique and less

ambitious waiver scheme. 1 6 9

B. NEW POST-HANCOCK STATUTES

Congress continued its concern about the impact of

federal facilities on environmental problems. Several

new environmental statutes enacted after Hancock took

varying approaches to sovereign immunity questions.

1. Toxic Substances Control Act (TSCA)

Even before amending the Solid Waste Disposal Act

with RCRA, Congress took aim at regulating chemical

mixtures and substances which present unreasonable

hazards.' 7 0 The Toxic Substances Control Act (TSCA)

mandated federally promulgated regulations which would

govern commercial production and distribution of

hazardous chemical productions.' 7 ' The act does not

require states to develop an implementation program, but

allows state regulation if its program meets or exceeds

federal requirements .72

The act did not provide any clear waiver of

sovereign immunity like the amended waivers passed after

Hancock. It does not include statutory language

pertaining directly to federal facilities. The statute

does provide a national defense waiver. The EPA can waive

compliance with statutory standards for any entity "upon
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request and determination by the President that the

requested waiver is necessary in the interest of national

defense.."173

2. Uranium Mill Tailings Radiation Control Act

Congress designed the Uranium Mill Tailings

Radiation Control Act to regulate and control radioactive

residue resulting from uranium mined under United States

Government contracts.' 7 4 Congress realized that uranium

residue created "a significant radiation hazard to the

public.... " The statute authorized surveys of abandoned

uranium mill tailings and allowed cooperative clean-up

agreements between federal and state governments.' 7 5

* Using a purely national approach without state
programs, the act did not waive sovereign immunity. Only

the Secretary of Energy can enforce the statute.

Defining persons as any "government entity"'±7 6 , the act

requires federal agencies to follow federal statutory

requirements. But the statute, the first environmental

statute to do so, specifically provided that "No civil

penalty may be assessed against the United States .... .3-7 7

3. Powerplant and Industrial Fuel Use Act(PIFA)

To reduce United States dependence on foreign oil

imports and to encourage use of domestic fuel sources

such as coal, Congress passed the Powerplant and

Industrial Fuel Use Act (PIFA) of 1978.x17 Citing public

welfare and national defense concerns, the statute

encourages powerplants to conserve oil and natural gas by
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0
modernizing old plants and redesigning new ones.2 7 9

Using a national scheme like the Uranium Tailings Act,

the statute excluded state programs and enforcement.

Without state enforcement, sovereign immunity would

not even be an issue. Yet, the Senate bill contained a

provision "modeled after the comparable authorities" in

the CAA and the FWPCA.xso The conference agreement

combined "the House and Senate versions to provide that

all Federal agencies ... are subject to the prohibitions
of the Act applicable to powerplants and major fuel-

burning installations."1'S1 PIFA also contains a
presidential exemption provision similar to other

environmental statutes, but it limited the exemption to

when there is a "paramount interest ... [in] ... property

... uniquely military in character .... .1.82

The statute requires federal agencies to "comply

with any prohibition, term, condition, or other

substantial or procedural requirement under this chapter,
to the same extent as ... a nongovernmental person.'"183

While enacting a provision similar to the CAA and FWPCA

waivers of immunity, PIFA followed the Uranium Tailings
Act and precluded federal agencies from paying civil or

criminal penalties.184

4. Comprehensive Environmental Response,

Compensation, and Liability Act (CERCLA)

Hazardous waste continues to be a major

congressional concern. Several statutes deal with the

handling, transportation, and disposal of toxic wastes
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now being generated. 1 8 5  Until the Comprehensive

Environmental Response, Compensation, and Liability Act

(CERCLA) 1 8 6, however, no statute broadly addressed

cleanup of abandoned and inactive hazardous waste

disposal sites.X8 7 Congress designed CERCLA to "bring

order to the array of ... federal hazardous substances

cleanup and compensation laws."'xB8

Since existing law is "clearly inadequate to deal

with this massive problem"1'' 9 , CERCLA created legal

authority for the EPA to respond to abandoned hazardous

waste dumps without first determining liability for the

damage. The EPA "responds" by using federal money to

cleanup sites deemed "necessary to protect the public

health or ... the environment.... ",x9 o CERCLA established

two types of response to cleanup abandoned waste sites:

short-term emergency cleanup efforts, called "removal"

actions, and long-term containment and disposal programs,

called "remedial" actions. 1 91

CERCLA established a National Contingency Plan (NCP)

to define procedures and standards "for responding to

releases of hazardous substances, pollutants, and

contaminants .... "1, 92 As part of the NCP, CERCLA required

the EPA to create a National Priorities List (NPL) so the

most serious hazards could be handles first. The EPA

must consider, but is not bound by, state priority lists

when determining the NPL.X 9 3

Enforceable only in federal courts, CERCLA requires

federal agencies to comply with all procedural and

substantive provisions of the statute. CERCLA declared
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"Each department ... of the United States ... shall be

subject to, and comply with, this chapter in the same

manner and to the same extent, both procedurally and

substantively, as any nongovernmental entity, including

liability under this section."'' 9 4 Since CERCLA allows,

but did not require, states to legislate additional

cleanup requirements, the original 1980 waiver of

sovereign immunity did not encompass such state laws.' 9 5

Again, the statute did not waive federal agency immunity

to civil penalties.'96

By 1986, the problem of toxic waste dumps reached

new proportions. Seeing the need for more federal

intervention and more federal money, Congress amended

CERCLA with the Superfund Amendments and Reauthorization

Act (SARA) .197 SARA authorized the federal government to

spend an additional $8.5 billion for cleanup efforts over

the next five years.x 9 8

Besides authorizing more federal cleanup money, SARA

also expanded CERCLA's sovereign immunity waiver. It

made state laws "concerning removal and remedial action,

including ... enforcement" applicable to federal

facilities not on the NPL.x 9 9 Congress provided the

waiver would apply if the states did not impose a

standard on such sites "which is more stringent than the

standards applicable to facilities ... not owned or

operated" by the federal government. 2 0 0

C. COMPARISON OF WAIVERS
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Environmental waivers of immunity fall into two

categories, pre-Hancock and post-Hancock. After the

Hancock 2 0 x decision, Congress amended several pre-Hancock

statutes to insure that federal facilities followed state

environmental procedural requirements as well as

substantive pollution control requirements. Laws passed

before Hancock evolved from statutes encouraging federal

cooperation and became statutes requiring federal

compliance. 2 0 2 Amended waivers of sovereign immunity

gave the states a large role in forcing federal agencies

to comply with state environmental standards.

New statutes passed after Hancock have a slightly

different tone. 2 0 3 They focused on more specific

environmental matters, such as toxic wastes. The

statutes shifted from EPA-approved state programs to

national programs. But, in most instances, the states

retained enforcement authority.

V. POST-HANCOCK SOVEREIGN IMMUNITY ISSUES

Before Hancock and California, the few cases

concerning federal compliance dealt primarily with the

permit issue addressed in Hancock. 2 0 4  In the post-

Hancock era, expanding waivers of sovereign immunity have

increased the number and scope of lawsuits against

federal facilities. The increase, especially in the last

few years, has given the courts an opportunity to

interpret the newer waivers.

Two cases decided prior to enactment of post-

Hancock waivers served as a precursor for current
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litigation. In 1972, the Pennsylvania Department of

Environmental Resources filed a complaint against the

United States and a federal contractor for violating the

state's clean water laws. A state hearing assessed civil

penalties of $1,667,000.00 against the Army commander of

the federal facility and the contractor. 2 0 5

The appeals court, faced only with the issue of

contractor liability, held the contractor liable for

penalties because the contractor was not a federal

agency. 2 0 6 Referring to the commander's liability, the

court wrote "[p]resumably ... a federal agent is (at the

least) immune from an environmental enforcement

proceeding unless brought in federal court, and could not

be fined in any forum."12 0 7

The second case, decided after Hancock but before

the 1977 CAA waiver, involved civil penalties under the

Clean Air Act. 2
08 The California State Air Resources

Board claimed Navy jet engine testing violated state air

standards enacted pursuant to the Clean Air Act. The

court found that "civil penalties are not specifically

authorized..." by the Clean Air Act's pre-Hancock waiver

of sovereign immunity.'' 2 0 9

A. PENALTIES

In the newer cases, courts have separated the

statutes into two categories when looking at civil

penalties: (1) the CAA, and (2) the others, i.e., FWPCA,

RCRA, and CERCLA. 2 1O Courts have concluded that only the
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CAA makes federal agencies liable for state imposed civil

penalties.

In the first post-Hancock case involving civil

penalties, Alabama alleged that the Veterans

Administration (VA) violated federal and EPA-approved

state air pollution laws by improperly removing asbestos

from a hospital. 2 11 The suit, State of Alabama ex rel.

Graddick v. Veterans Administration2
X

2 , sought civil

penalties for past violations.

The CAA made federal facilities subject "to any

process and sanction, whether enforced in Federal, State,

or local courts or in any other manner."12 1 3 It also gave

the state authority to enforce EPA-approved state

regulations by providing "[i]f the Administrator finds

the State procedure is adequate, he shall delegate to

such state any authority he has ... to implement and

enforce such standards."' 2 X4

The legislative history clarified "that Federal ...

agencies may be subject to injunctive relief (and

criminal or civil contempt citations to enforce any such

injunction), (and] to civil or criminal penalties .... 1,2L5

The statute did not distinguish between administrative

penalties and court ordered contempt sanctions. Using

this legislative history quote, the court held that

Congress "expressly granted the states the power to

enforce state sanctions against federal facilities."12 1 6

Finding the statute made the regulations federal as well

as state, the court allowed the state to enforce its

sanctions, including civil penalties.2X7
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In a pending civil penalty case under the CAA2
-
8 ,

Ohio has claimed that the United States Air Force

operated boiler plants without permits and violated state

emission standards. The Ohio Attorney General sought

state administrative penalties against the Air Force. In

its interim decision, the court has defined the real

issue as has the "United States clearly waived its sover-

eign immunity to permit Ohio ... to impose fines or

penalties upon federal facilities?"'2 x 9 The language

harkens back to the standard announced by the Supreme

Court in Hancock.

The court, analyzing the legislative history, went

on to find "a clear intent on the part of the House to

* subject federal facilities to civil penalties and

noncompliance penalties." 2 2 0 The court compared the CAA

waiver of sovereign immunity to waivers from other

environmental statutes. It found the CAA and SDWA

waivers more comprehensive than the RCRA and FWPCA

waivers .22X

The CAA waiver clearly waived sovereign immunity to

sanctions to enforce injunctive relief. Therefore, the

issue turned on the difference, if any, between the

statutory treatment of administrative penalties imposed

by a state agency and penalties imposed by a court for

violating an injunction. The CAA history, as cited in

Graddick2 2 2 , indicated no difference between the two.2 2 3

The court held that the CAA allows state agencies to

impose administrative fines and penalties against federal
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facilities. 2 2 4  In dicta, the court suggested that the

same result would be reached under the SDWA waiver. 2 2 5

However, the court also noted that RCRA and the FWPCA

seemed to limit "sanctions" to court-imposed injunctive

relief. 2 2 6 This implied a different result probably

would be reached using RCRA or the FWPCA. 2 2 7

RCRA and FWPCA waivers make a distinction not found

in the CAA or SDWA. RCRA waives sovereign immunity with

respect to "injunctive relief and such sanctions as may

be imposed by a court to enforce such relief...." 2 2 8

FWPCA uses the same language as the CAA, but adds a

qualifier providing that, "the United States shall be

liable only for those civil penalties arising under

Federal law or imposed by a State ... court to enforce an

order or the process of such court .... "2 29

Two RCRA cases establish continuing federal immunity

from state penalties. North Carolina, in Meyer v. U.S.

Coast Guard 2 30 , tried to recover a $10,000 administrative

penalty because the Coast Guard failed to file a timely

permit request for a hazardous waste facility.

The court, reading the waiver narrowly, "limit[ed]

the waiver to those penalties specifically mentioned [in

the statute]." 2 3' It ruled that RCRA "does not waive the

Federal government's immunity from the imposition of

civil penalties by state agencies."12 3 2  Studying the

legislative history, the court also found that the RCRA

waiver "seemed to contemplate only obligations arising

from injunctions. "233
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In McClellan Ecological Seepage Situation (MESS) v.

Weinberger 2 3 4 , MESS claimed the United States Air Force

violated RCRA and FWPCA provisions and sought injunctive

relief and administrative civil penalties. The Air Force

moved to dismiss the civil penalty claim on the grounds

that neither RCRA nor the FWPCA waived the federal

government's immunity from imposition of civil penalties

by state agencies. 2 3 5

In addressing the RCRA issue, the court did not

bother with the usual analysis of legislative history.

Instead, it relied on a "plain face, common-sense reading

of this provision ... [and found] ... there has not been

a waiver of sovereign immunity regarding the imposition

of civil penalties against federal facilities under

RCRA.'" 2 3 6 The "plain face" reading limited the waiver to

"process or sanctions ... only as required for the

enforcement of injunctive relief .... [T]his language ...

requires a preexisting order of the Court to be enforced-

-no more, no less."'2 3 7

Moving to the FWPCA, the court could not make any

sense of that sovereign immunity waiver. "The federal

facilities provision ... is a compilation of

ambiguity."' 2 3 8  No matter how the court read it, the

provision appeared "to be an absurdity." 2 3 9 Given this

confusion, the court's application of Hancock's "clear

and unambiguous" standard required a finding that the

FWPCA did not waive immunity to civil penalties. 2 4 0

The court refused to apply the standard of the CAA

waiver24X to RCRA and the FWPCA. It decided Congress
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meant the CAA waiver only for the Clean Air Act. Any

other approach would undermine the requirement for an

unambiguous waiver. 2 4 2

B. THE MEANING OF "REQUIREMENTS"

All federal waivers of sovereignty use the term

"substantive and procedural requirements." Even though

the broader post-Hancock waivers overruled the Hancock

decision, lower courts still apply the Hancock definition

of requirements: "provisions ... to establish and

enforce emission standards, compliance schedule and the

like.,"243

The first case to interpret "requirements", Romero-

Barcelo v. Brown 2 4 4 , did so in the context of the Noise

Control Act (NCA). The suit involved several

environmental statutes and issues concerning Navy

training in Puerto Rico and surrounding waters. The

plaintiffs claimed, inter alia, that Navy activity

violated a local statute because it generated "*shock

waves and excessive noise that unreasonably interfere

with the health and welfare of residents .... '',245  The

court had to decide if the plaintiff's claims stated a

violation of substantive or procedural requirements

embodied in Puerto Rican law, that is, did the NCA waive

sovereign immunity regarding Puerto Rico's statutes?2 4 6

The NCA legislative history indicated the Act would

be enforceable by 'technologically-based standards'

rather than the more open ended standard of the "public

health and welfare.'" 2 4 7 The NCA relied "on relatively
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precise standards capable of uniform application to

similar sources of sound."'248 The court held that

"generating excessive noise" was not an objective

standard, and therefore, the Navy did not have to comply

with it.

In another judicial effort to determine the meaning

of "requirements" in the environmental setting, Florida

tried to hold the United States Navy strictly liable

under state law for hazardous waste removal costs. 2 4 9  In

State of Florida Department of Environmental Regulation

v. Silvex Corporation, the Navy argued the state statute

did not meet the meaning of substantive or procedural

requirements included in the RCRA immunity waiver. 2
5

0

* The court looked at the legislative histories of the

CAA, FWPCA, and RCRA to define "requirements". 252. The

RCRA history used the term "in the nature of regulatory

guidelines and ascertainable standards .... "2-52 The CAA

history "demonstrates a similar intent to have

requirements defined as objective standards of state

control."12
5

3  The FWPCA history "indicates requirements

refers to "effluent limitations' and similar "control

requirements. ' "254

The state statute that created the cause of action

in Silvex permitted emergency action when hazardous waste

spillage posed "an imminent hazard to the public health,

safety and welfare." 2 -5 5 Citing the Romero-Barcelo

standard 2 5 6, the court held that the Navy need not comply

with the"imminent hazard" standard since it did not

create an objective requirement.
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In a case decided partially on the "requirements"

issue, California tried to enforce state criminal

sanctions against the Veterans Administration in People

of the State of California v. Walters. 2 5 7 The state

alleged that a VA employee violated state law by improper

disposal of hazardous medical wastes. The court based

its decision that Congress did not waive federal

sovereign immunity in the case on two points.

First, the court found that Congress did not

specifically waive federal officials' immunity to

criminal penalties. RCRA's legislative history "does not

show a clear intent to waive the immunity to criminal

sanctions.'" 2 5
8 Second, it held that state criminal

* sanctions were not a "requirement" within the meaning of

the RCRA waiver of sovereign immunity. The court wrote

that state provisions for "waste disposal standards,

permits, and reporting duties clearly are
"requirements' .... Criminal sanctions, however, are not

a "requirement' ... but rather the means by which the

standards, permits, and reporting duties are

enforced.... ",259

While most cases discussed so far involved just one

statute, lawsuits can also arise in situations where

plaintiffs allege violations of two or more environmental

statutes. In very similar cases, Kelley v. U.S. 2 60 and

State of New York v. U.S.261, both plaintiffs alleged

federal agencies contaminated groundwater at military

installations in violation of FWPCA and CERCLA.
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Both plaintiffs made the same claims involving the

FWPCA. First, they argued that the contamination

violated the FWPCA provision which prohibits "addition of

any pollutant to navigable water from any source point"

without a permit. 2 6 2  The court noted that the FWPCA does

not expressly include groundwater in the term "navigable

waters." The court proceeded to hold that the FWPCA did

not control groundwater pollution. 2 6 3

Second, both courts addressed the immunity issue's

application to the alleged violation of state laws. Both

state statutes involved generalities such as a provision
that makes it "unlawful to 'discharge into the waters of

the state any substance which is or may become injurious
to the public health....'' 2 6 4  Neither statute contained

* "objective and quantifiable standards subject to uniform

application." 2 6 5  Since neither state law met the Hancock

"requirement" standard, the court dismissed the FWPCA

claims in both cases. 2 6 6

However, the CERCLA claims led to a different

result. CERCLA did not involve the issue of state law

and "requirements" since it essentially has been a

federal program. 2 6 7

In New York, the state alleged that the United

States Air Force contaminated groundwater with "spilled,

leaked or discharged large quantities of military jet

fuel ... as well as other chemicals ... " over a period of

ten years, beginning in the late 1950's or early

1960's.268 The Air Force used the installation from 1951

through 1971, and then transferred ownership to the
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county. The federal government moved to dismiss the

state's CERCLA claim to recover cleanup costs from the

United States based upon lack of jurisdiction and failure

to state a claim. 2 6 9

Denying the United States' motion to dismiss, the

court held that the "plaintiff has a raised a genuine

factual dispute as to whether or not defendants disposed

of hazardous substances within the meaning of CERCLA."12 7 0

This leaves open the question whether federal

agencies violated an objective standard, a "requirement"

of CERCLA. If the Air Force did dispose of substances

prohibited by CERCLA, it would have violated and

objective federal standard. As such, the United States

would pay for cleanup costs since it waived immunity on
the issue of hazardous waste cleanup costs. 2 7 1  In

Kelley, the United States did not contest the plaintiff's

CERCLA claim in its motion to dismiss. 2 7 2

C. DECLARATORY RELIEF

Since CERCLA allowed the EPA to shoot first and ask
questions later 2

7
3 , some plaintiffs tried to avoid the

brunt of the statute by suing the EPA before it sued

them. Preemptive attacks arose when the EPA tried to

enforce CERCLA, not when a federal facility acted as a

polluter. For example, plaintiffs sought a judicial

review of the EPA's declaration of their CERCLA liability

in MacKAy and Sons v. U.S.274 The court held that

general jurisdiction statutes 2 7 5 did not provide

jurisdiction over the United States unless an independent

waiver of sovereign immunity exists.27 6  The individual
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statute, CERCLA in this case, must provide a waiver of

immunity which creates a cause of action.

The court did not find any such provision in CERCLA.

Indeed, the legislative intent of CERCLA made it "clear

that EPA should not be hindered, delayed or thwarted

prior to its bringing a cost recovery action...." 2 7 7

Thus, a potentially liable party must wait for the EPA to

initiate an action to recover governmental cleanup

expenses before asserting any defenses to liability.

In a similar case, property owners in Jefferson

County, Missouri, sued the United States to enjoin

removal of contaminated soil.278 Local landowners wanted

to stop an EPA cleanup program which involved temporary

storage of dioxin contaminated soil on property adjacent

to the plaintiffs. The court did not find a CERCLA

waiver for the plaintiffs' cause of action. It held that

CERCLA did not waive immunity to "private suits for

injunctive relief against the EPA."' 2 7 9

A New Jersey court reached the same decision on the

CERCLA waiver in a different situation. Defendants in a

recovery action brought by a state agency attempted to

join the EPA as a party in the hope that the EPA could

act as an effective settlement negotiator. 2 8 0  The court

held the CERCLA waiver allowed suits against the EPA only

if it was liable, and here, no liability existed. Since

EPA did not consent to participation as a plaintiff or a

defendant, the defendants' efforts failed. 2 8 1
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In U.S. v. Nicolet, Inc. 2
9
2 , the United States sued

a private defendant to recover removal and response costs

for asbestos cleanup. Nicolet counterclaimed,

contending, inter alia, that it did not violate CERCLA

and it should be entitled to restitution for all costs it

expended as a result of earlier improper federal action.

In the restitution claim, Nicolet asked for response and

cleanup costs it already spent because of the action

against the company. 2 8 3

The court held that the United States "waived

sovereign immunity under CERCLA only in the limited

circumstances where it may be liable for removal and

response costs .... Congress wanted to limit liability

... to narrowly defined costs and damages."12 8 4 Since

CERCLA limited the immunity waiver to removal and

response costs, the court dismissed all counterclaims

except the one for cleanup costs. 2 8 5

D. CITIZEN ACCESS TO COURT

1. Citizen Suits

Waivers of sovereign immunity that allow private

citizens to sue the United States are in most

environmental statutes. 2 8 6 The idea first appeared in

the 1970 Clean Air Act Amendments. 2 8 7 The provisions

allow citizens to act as private attorneys general and to

enforce the community's statutory rights.

The Clean Air Act provided the model for all
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environmental citizen suit provisions. It allowed any

person to:

"commence a civil action on his own behalf ...

against any person (including ... the United

States ... ) who is alleged to be in violation

of ... an emission standard or ... against the

(EPA] Administrator where there is an alleged

failure of the Administrator to perform any act

... which is not discretionary.... The dis-

trict courts shall have jurisdiction."12 8 8

Additionally, each provision has a clause which makes

clear that the statute does not "restrict any right which

any person ... may have under any statute.... ", 2 8 9

Citizen suit provisions waive sovereign immunity by

allowing private citizens to sue federal agencies. The

waivers do not impose any additional requirements on

federal agencies. However, a successful plaintiff can

collect litigation costs, including attorney and expert

witness fees. 2 9 0

While the statute allows citizens to enforce

environmental laws, "[n]o action may be commenced ...
prior to 60 days after the plaintiff has given notice of

the violation (i) to the Administrator, (ii) to the state

•.., and (iii) to any alleged violator.'1291 A citizen

may also intervene in a suit being prosecuted by a

governmental agency. 2 9 2
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In National Resource Defense Counsel (NRDC) v.

Train2 9 3 , the court analyzed the CAA citizen suit

provision and found that Congress made a deliberate

choice to widen citizen access to court in environmental

matters. 2 9 4 Yet the court felt that Congress left enough

restrictions on the process that citizen suit provisions

would not "fling open the courts' doors wide open." 2 9 5 A

plaintiff must allege a clear cut violation of a

particular statute. The NRDC court held that "Congress

restricted citizen suits to actions seeking to enforce

specific requirements of the act."'2 9 6  Simply alleging a

common law violation, e.g., "the water is polluted," will

not suffice. This fits within the Romero-Barcelo

definition of requirements, "relatively precise standards

capable of uniform application.... "1297

Three major issues appear in citizen suit cases:

(1) the definition of "citizen,"

(2) the 60 day notice provision, and

(3) recovery of civil penalties for on-going and

past violations.

A few lower courts have decided a state is not a

citizen. They have limited citizen suits to individual

citizens, calling the process an alternative to state and

federal enforcement. 2 9 8  However, the Supreme Court and

the EPA have concluded that the definition of "person" in

the CAA allows a state to file a citizen suit against

federal agencies.*299 Since the EPA agreed with the
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Supreme Court, it is unlikely that the minority view will

stop states from filing as citizens.

Courts are split on the application of the 60 day

notice provision. Some courts have treated it as a

jurisdictional requirement and will dismiss suits filed

less than 60 days after notice to the EPA, the violator,

and the state where the violation occurred. 3 0 0 If

plaintiffs want to continue the case after dismissal,

they would have to refile after giving 60 days notice.

Other courts will not dismiss a premature complaint.

Rather, they will treat the complaint as notice and hold

the suit for 60 days to see what enforcement action is

taken. 3 0 X If the EPA or the state do not act within the

60 days, the court will allow the suit to go forward.

If the federal government did waive sovereign

immunity to civil penalties, the impact of citizen suits

on such a situation has been limited by the Supreme Court

in Gwaltney of Smithfield v. Chesapeake Bay

Foundation. 3 0 2 Prior to the decision, a majority of

courts allowed an action for past violations which had

been rectified before suit. 3 0 3

The Gwaltney court citizen suits to on-going and

intermittent violations of environmental standards. It

found the FWPCA citizen suit provision written in the

present tense. 3 0 4 The court also found that the 60 day

notice provision, designed to give enforcement agencies a

chance to remedy a violation, presupposed that a

violation is ongoing. The legislative history appears to
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have envisioned the citizen suit as an abatement measure

designed to affect current violations.305 The citizen

suit has no purpose once the polluter has complied with

the statute.

The court compared a 1984 SWDA amendment, which

allowed suits against "past or present" violators to the

FWPCA provision. 3 0 6 The SDWA amendment, by being the

only statute to specifically add past violations to its

citizen suit provision, indicated that the other citizen

suit provisions pertain only to continuing violations.

When comparing the past and present tense language of the

SWDA with the present tense language of the FWPCA, the
court concluded that the FWPCA "does not permit citizen

suit for wholly past violations."' 3 0 7 It limited the

scope of citizen suits to instances where the "plaintiffs

make a good-faith allegation of continuous or

intermittent violation.11308 Even if federal facilities

were liable for penalties, citizen suit provisions make

the penalties payable to the federal treasury, not the

plaintiffs.309

2. Judicial Review

Distinct from citizen suits for violating statutory

standards, environmental statutes allow judicial review

of standards set by the EPA. Citizens, as well as

states, can challenge regulatory standards set by the

EPA, so long as plaintiffs file their petitions within 60

days of the standard's publication. 3 mo
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In most cases, jurisdiction for such suits rests

with the United States Court of Appeals for the District

of Columbia. 3 1x In limited situations where the

challenged regulation has local or regional

applicability, suits can be filed in the local Circuit

Court of Appeals. 3 X2 Standards, once in place, "shall

not be subject to judicial review in civil or criminal

proceedings for enforcement.' 3 1 3

VI. FEDERALLY ENFORCED COMPLIANCE

A. EXECUTIVE ORDERS

On October 13, 1978, President Carter issued

Executive Order No. 120883X4 which requires federal

agencies to comply with pollution control standards of

several statutes. 3 1 5 The President put responsibility on

the leader of each agency to insure "that all necessary

actions are taken for the prevention, control, and

abatement of environmental pollution with respect to

Federal facilities and activities under the control of

the agency." 3 1 6

The Order tasked each executive agency to cooperate

with the EPA as well as state, interstate, and local

agencies to control and abate pollution. Additionally,

President Carter established a conflict resolution

procedure for disputes about compliance issues between

the EPA and other federal agencies.

The EPA is also cast in the role of mediator between

federal agencies and state, regional and local agencies
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alleging violations. An EPA compliance plan "shall

include an implementation plan for coming into compliance

as soon as practicable." 3'X If the EPA cannot resolve

the conflict, the Office of Management and Budget (OMB),

upon request of one of the parties, can act as the final

arbiter.318

Executive Order No. 12088 has generally been

interpreted as not waiving sovereign immunity or creating

a private right of action against polluting federal

agencies. 3' 9 A 1987 amendment to the Order clarified

this point by specifically providing that "nothing in

this order shall create any right ... enforceable at law

by a party against the United States .... ", 3 2 0

However, the Ninth Circuit, in Sierra Club v.

Peterson, decided that a lack of an "express or implied
private right of action under Executive Order No. 12088

does not prevent review of agency action under the

APA.132 -' The case has limited value. Peterson involved

the Federal Insecticide, Fungicide, and Rodenticide Act

(FIFRA), one of the few environmental statutes without a

citizen suit provision. The court held that the lack of

a citizen suit provision did not preclude judicial review

under the APA.3 2 2 Any court addressing violations of

statutes with citizen suit provisions would not face the

issue. In essence, Executive Order No. 12088 has few, if

any, judicial teeth to solve federal facility compliance

problems.

The Order put the budget burden on the agency by

stating that "[t]he head of each ... agency shall ensure
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that sufficient funds for compliance ... are requested in

the budget."13 2 3 President Carter also closed the door on

budgetary sleight of hand by ordering that all funds

earmarked for environmental compliance shall not be "used

for any other purpose unless permitted by law and

specifically approved by [the 0MB]". 3 2 4

Executive orders can also be used to implement

individual statutes. Executive Order No. 12580, signed

on January 23, 1987, serves as the vehicle for the

President to implement SARA. 3 2 5  Primarily, the Order

assigned responsibilities to federal agencies tasked to

implement the NCP. 3 26 It did discuss federal facilities

and substantially restates the compliance and dispute

resolution procedures established in Executive Order No.

12088.327 Since CERCLA has a citizen suit provision,

Executive Order No. 12580 will not likely be used as a

basis for causes of action against federal agencies.

The two Orders already discussed dealt purely with

inter-governmental relationships. Another order,

Executive Order No. 12327328, had a different angle. It

invoked, for the first and only time, the presidential

exemption provisions of several statutes which allowed

President Reagan to exempt federal agencies from

complying with environmental standards. In order to

provide housing for Haitian refugees in Puerto Rico, the

President waived federal compliance with portions of the

CAA, FWPCA, NCA, and RCRA. 3 2 9

Lengthy litigation transpired between the United

States and Puerto Rico before the signing of Executive
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Order No. 12327. A court enjoined the transfer of

Haitian refugees to Fort Allen in Puerto Rico because of

NEPA violations. 3 3 0 After negotiations, the parties

reached an agreement on the NEPA issues and the court

vacated the injunction. 3 3 x Executive Order No. 12327,

signed after the negotiated agreement, exempted federal

compliance with environmental statutes not addressed in

the suit. President Reagan effectively avoided

additional court challenges to refugee settlement by

signing the Order.

The Fort Allen situation suggests that a President

would be reluctant to use his ability to exempt federal

facilities from compliance with environmental statutes.

This has been its only use, and then only after several

protracted lawsuits.332 State authority over federal

facilities seems well entrenched.

B. EPA FEDERAL FACILITIES COMPLIANCE PROGRAM

To combat the continuing problem of federal facility

compliance, the EPA promulgated the Federal Facilities

Compliance Program in 1984.333 Based on authority

created by Executive Order No. 12088, the effort by the

EPA "is an administrative program requiring full

coordination and cooperation between the federal

agencies, ... EPA, and ... 0MB. Disputes ... are

resolved within the Executive Branch.... ,,334

The program still relies on the states to judicially

enforce pollution abatement statutes against federal

agencies when necessary. The EPA makes clear that, as
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"part of the Executive Branch, EPA does not pursue

judicial remedies" against non-complying federal

facilities. 3 3 5 The EPA recognized that if the Executive

Branch, through the program, does not "ensure compliance

of its own facilities ... , non-federal entities are

authorized to initiate legal actions against the
violators.1.336

Although the EPA can seek enforcement action, fines,

and penalties against non-federal polluters, it takes "an

administrative approach ... " against federal

violators. 3 3 7 This consists of a five step process to

settle disputes. 3 3 8 Usually, the final arbiter in

disputes is the OMB, but theoretically, the President

could overrule the OMB and exempt a facility from

compliance. 3 3 9

If the EPA decided to order compliance, it would

establish a solution and provide a compliance schedule

for the agency. 3 4 0 If the agency did not respond to the

EPA solution, the OMB would weigh competing national

interests and resolve the issue. 3 4 M Other than

cooperation, the Program does not provide any means to

enforce either an EPA or OMB decision requiring an agency

must take corrective action.

VII. ANALYSIS

A gap remains between the congressional goal of full

federal facility compliance and the reality that we have

not yet attained that level of compliance. 3 4 2 Clearly,

Congress has waived much sovereign immunity to the states
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to help narrow the gap. The basic waiver language--

"comply with state substantive and procedural

requirements"--appears in just about every environmental

statute. However, caselaw has consistently held that the

various statutory formulations have not waived all facets

of sovereign immunity in environmental matters.

To make sense of the immunity puzzle, one must mesh

together all the different pieces. MICulloch v. Maryland

established the federal government's supremacy over the

states. This issue has never really been in doubt.

Nevertheless, Congress has elected to waive some of its

supremacy to the states, and since the Tucker Act in

1855, there has been an inexorable march toward

increasingly broad waivers of sovereign immunity.

In early waivers of sovereign immunity, Congress

kept control of the purse strings. It waived immunity to

judicial review in non-monetary cases through the APA.

However, money damages were another matter. Congress

waived immunity to money damages only in contract and

tort cases through the Tucker Act and the FTCA.

Environmental statutes created a different approach

to the federal--state relationship. Congress gave the

states an increasing role in abating federal facility

pollution by putting specific waivers of immunity in each

statute. By allowing citizen suits, Congress provided

yet another waiver of immunity. The states use these

waivers in various ways to regulate federal facility

operations.

58



Assessing civil penalties is one approach to control

pollution by federal facilities. Courts have limited

civil penalties against federal facilities to situations

involving the CAA. 3 4 3 The legislative history of the CAA

indicated the Act encompasses penalties levied by state

administrative bodies as well as courts. 3 4 4 Other

statutes preclude state agencies from levying penalties.

Civil suit provisions do not permit federal facilities to

pay civil penalties to plaintiffs.

States may also try to pass substantive laws which,

by their design, apply only to federal facilities. For

example, a state could limit emissions from vehicles with

engine specifications applicable only to tank engines or

jet planes. The CAA, as the only statute waiving

immunity to civil penalties, could tempt a state to look

for federal funds by using discriminatory standards.

Congress recognized such a possibility when it
amended CERCLA in 1986. The CERCLA immunity waiver

permits a state to apply state law against federal

facilities not listed on the NPL. But, in the interest

of fairness, the waiver does not apply to a state

"standard or requirement ... which is more stringent than

the standards and requirements applicable ... " to non-

federal facilities.345

Additionally, some state procedural requirements can

present problems for federal agencies. Since each state

can set its own procedures, an agency can face as many as

50 different procedural requirements to do the same

thing. For example, a Kansas statute requires state
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license drillers to drill pilot wells to check for toxic

chemicals. 3 4 6 A state could require other special

licensing arrangements, e.g., federal construction

projects must be designed by a state licensed firm.

Federal facilities must abide by such procedures

since the requirement for a state licensed driller or

architect are "objective and quantifiable standards

subject to uniform application."347 During the debate

over passage of RCRA, the EPA Administrator objected to

federal facilities complying with state procedures

because "[s]uch requirements--more likely than not--will

differ, even to the point of conflict, requiring

excessive attention to the niceties of State law without

any substantial benefits.'13 4 8

In Graddick, the court linked EPA approval of the

state program to the state's ability to enforce it

against federal agencies. It found that an EPA-approved

state program was the equivalent of a federal program.

The court implied that a state can enforce only EPA-

approved statutes against federal agencies, and

conversely, a state cannot enforce an unapproved state
statute against federal agencies.349

VIII. CONCLUSION

A. FEDERAL VIEW OF IMMUNITY

Early cases, such as Lee, criticized the doctrine of

sovereign immunity, but left it intact. Courts have

maintained a conservative view of the doctrine, requiring
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a "clear and unambiguous waiver" of immunity before they

rule against the United States. Combined, the Tucker

Act, FTCA, and APA waive a good portion of sovereign

immunity.

Each branch of the federal government seems to have

its own view on sovereign immunity. The judicial branch

guards the doctrine of sovereign immunity, maintaining a

conservative view of the doctrine. Within the judiciary,

two approaches exist. One, courts decide congressional

intent using the plain language of the statute. They do

not look beyond statutory language nor compare

statutes. 3 5 0 Two, courts read legislative histories and

compare statutes to each other in an attempt to

understand congressional intent. The second approach

seems to prevail. 3 5m Either way, the courts hold

Congress's feet to the fire and continue to look for the

elusive "clear and unambiguous" waiver.

The executive branch appears to be split three ways

on the issue. The EPA wants to enforce environmental

statutes in cooperation with the states. The agencies

want to complete their mission with minimum participation

of the states. 3 5 2 The Department of Justice is caught in

the middle. As attorney for federal agencies in court,

it could represent both sides of an issue within the

federal government.

Congress continues to propose legislation which

would waive more immunity. Pending legislation

underscores the differences. House Bill No. 3785, to

amend RCRA, would specifically waive federal immunity to
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"all civil, criminal, and administrative penalties and

other sanctions, including fines and imprisonment."-3 5 3

In addition, the bill also waives immunity which

protected individual federal employees and agents. 3 5 4

Another amendment to RCRA, House Bill No. 3782,

proposed by the same 16 Congressmen would establish a

Special Environmental Counsel. 3 5 5 The Counsel would be
independent of any federal supervision, and would

prosecute civil actions against federal agencies for non-

compliance. Such action would include injunctions and/or

civil penalties.

Besides the divergent federal views, the states want

to regulate pollution from federal facilities. Since a

state has the responsibility to protect the health and

welfare of its citizens, a state should have a voice in

controlling or abating pollution caused by federal

facilities.

B. RECOMMENDATIONS

Environmental immunity waivers, while similar, lack

consistency. The 1972 FWPCA amendments proposed an idea

to gain some consistency. The Act called for

investigating the "feasibility of establishing a separate

court or court system, having jurisdiction over

environmental matters .... "35 6 In a similar vein, the

1975 Administrative Conference of the United States

recommended giving a single federal agency complete

authority to insure compliance by federal facilities. 3 5 7
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Neither idea mushroomed into a concrete program.

The doctrine of sovereign immunity does not need

complicated solutions to become effective. Rather, some

fine tuning will make it consistent, understandable, and

effective. Congress designed CERCLA to fill gaps of

inadequate legal authority3 5 8 , "to bring order to the

array of ... federal hazardous cleanup and compensation

laws." 3 5 9 A similar statute concerning sovereign

immunity will help stop the disarray on the immunity

issue.

The interested federal players--Congress and the

executive federal agencies--should consider the many

competing state and federal interests and then decide

what authority should be relegated to the states and what

should be retained by the federal government. They need

to consider issues such as state procedural requirements,

civil penalties, and injunctive relief.

Once reaching a consensus, Congress should enact one

waiver provision reflecting that consensus and make it a

part of each environmental statute. One consistent

waiver would clear up the confusing picture of sovereign

immunity. Using the same waiver in each environmental

statute would save time, money, and effort for all

parties. All immunity waivers currently in force should

be repealed.

Implementation of the following recommendations

would result in a consistent and equitable sovereign

immunity policy. The waiver should:
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(1) retain the idea that federal agencies must

comply with state substantive requirements. This

would allow a state to set the overall pollution

abatement program within its borders.

(2) streamline state procedural requirements for

federal facilities. Immunity to requirements

dealing directly with pollution abatement would

still be waived. This could include some state

procedural requirements such as permits. Immunity

to state requirements without a direct connection to

pollution abatement, such as using state licensed

operators, would not waived. This would allow

federal facilities to create national standards and

efficient solutions.

(3) not apply to any standard or requirement which

is more stringent than the standards and

requirements applicable to non-federal

facilities. 3 60 This would prevent a state from

aiming discriminatory statutes at federal

facilities.

(4) retain the state as the primary enforcer of

environmental laws. Citizen suits would be limited

to situations where a state or federal agency did

not attack a problem in a timely manner. This would

allow a state to control its environment and would

also allow citizen groups to keep the pressure on

state and federal agencies.
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(5) use the EPA to administer procedures formerly

left to the states. This would allow the federal

agencies to follow one procedure, instead of 50

different ones. The EPA can develop national

standards which will enhance productivity and

compliance.

(6) not allow a state to sue for civil penalties

payable to the state. Injunctive relief would still

be appropriate. Since only the CAA allows

penalties, it appears that Congress does not want

federal agencies to pay penalties. Alternatively,

penalties could be assessed against federal

agencies, put into a fund controlled by the EPA, and

used to bring federal facilities into compliance.

* This would create an incentive to comply with

environmental standards.

Supreme Court Justice Antonin Scalia once wrote:

"No one can read the significant Supreme Court cases on

sovereign immunity ... without concluding that the field

is a mass of confusion."1363 He was right.

Some sovereign immunity in environmental law

remains. Issues, such as "requirements", penalties,

fees, and others, still cloud the picture. Proposals to

fix and individual statute in response to one case or

issue will not ease the confusion. The uncertainty can

be ended if federal agencies decide on one immunity

policy for the federal government. A joint effort, based

on national policies, priorities, and needs, can ease the
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confusion and contribute to federal facility compliance.

The recommendation for an overall environmental

waiver of sovereign immunity, based on policy and need,

can provide a consistent, understandable, and an

effective means to achieve the goal.
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